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MUR 6163 (Houghton Co. Dem. Cornm.) 2
First Gencrul Counsel’s Report

L. INTRODUCTION

The complaint alleged that the Houghton County (Michigan) Democratic Committee
(“HCDC"” or “the Committce™), a local party committee of the Michigan Democratic Party, has
failed to registcr with and report to the IFederal Election Commission (*“the Commission™) as a
{ederal political committee despite cxceeding the threshold for federal political committee status
by making expenditurcs of over $1,000 lor a flyer, a newspaper advertisemcnt, and radio ads that
“promoled or supported” the election of fedcral candidates Barack Obama, Joe Bidcn, Carl
Levin, and Bart Stupak, in violation of 2 1).S.C. §§ 433(a) and 434 of the Federal Election
Camnpaign Act of 1971, as amended (“thc Act”). Complainl at 2-3. In addirion, the complaint
alleged that the HCDC’s “public commumications ... probably lailed to includc the appropriate
disclaimcr in violation of 2 U.S.C. § 441d(a).” Complaint at 4.

The response asserted that the Committec’s lederal expenditurcs did not meet the $1,000
threshold for expenditures and that its exempt activities did not meet the $5,000 threshold for
exetnpt activities. See 2 U.S.C. §§ 431(4)(C) and 431(9)XB)(iv). The response does not address
the disclaimer allegations.

The available information indicates that the tolal amount of the HCDC’s expenditurcs did
not exceed the Act’s thresholds requiring registration and rcporting as a political committee. See
2 US.C. § 431(4)(C). However, it does appcar that the Committce [ailed to place a disclaimer
on its newspaper insert and failed Lo report independenl expenditnres. Nevertheless, for the
reasons ser forth below, we recommend (hat the Commission exercise its prosecutorial discretion
and dismiss the complaint with a cautionary letter to the Iloughton Countly Democratic

Committee and close the file. See Heckler v. Chaney, 470 11.S. 821 (1985).
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First General Counscl’s Report

I FACTUAL AND LEGAL ANALYSIS

The complaint asserts that only federal funds werc permitted to be utilized by the HCDC
for a newspaper advertisemen, radio ads and flyers that promotcd or supported the [ederal
candidates Barack Obama, Joe Bidcn, Carl Levin and Bart Stupak, and thal the costs of such
“public communications” constitute expenditures under thc Act, Complaint al 2-3. As a result
of spending $1,682.00 on these communications, plus another $397.20 spent on Barack Obama
yard signs, the complaint concludes that the HCDC spent more than $1,000 on expenditurcs
during 2008 and thus met the Act’s political cominittee status threshold. /d. at 3.

A. Political Committee Status

The HCDC appears to meet the definition of a “local committee of a political party,” that
1s, an organization that by virtuc of the by-laws of a political party or the opcration of State law is
part of the official party structure, and is responsible for thc day-lo-day operation of the political
parly 4l the level of city, county, neighborhood, ward, district, precinct, or any other subdivision
of a State. 11 C.F.R. § 100.14(b). The name of thc Committee, the activitics that the HCDC
undertook during the 2008 campaign as delailed in the complainl and the responsc, and the
identification of itscl{ on the slate card as “|yjour 1loughton Democratic Party” all appcar to
support the identification of the HCDC as a local committee of a political party. Moreover, the
HCDC files slate disclosure reports as a political party committee. Any local commillee of a
political party which receives contributions aggregating in excess of $5,000, makes $5,000 in
payments exempted from the definition of contribution or expenditure, makes contributions
aggregating in cxcess of $1,000, or makes expenditures aggregating in excess of $1,000 during a

calcndar year meets the definition of a political committee. 2 U.S.C. § 431(4)(C). Political
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First General Counse!'s Report

committees must filc a Statement of Organization with the Commission within 10 days of
mecting the threshold delinition found in 2 U.S.C. § 431(4)(C), and must file reports that comply
with 2 U.S.C. § 434. 2 US.C. §§ 433(a), 434(a)(1); see also 11 C.F.R. §§ 102.2, 104.1, 105.4.
1. Expenditurcs
a. Newspaper Inscry (Slate Card)

Citing the Committce’s Michigan Bureau of Elections reports (attached to the complaint),
the complaint alleges that the HCDC made expenditurcs of' $530 for an ad in the Daily Mining
Gazerte and $300 [or a flyer, which both *“promoted or supported ... candidates for Federal
office” as well as statc and local candidates. Complaint at 2-3, 44 7, 11. Although described in
two different ways in the state disclosure reports, the response states that both of these payments
were for distribution of copies of a slale card that were inscrted into copies of the Daily Mining
Gazette for gencral distribution.! Responsc at 2; see insert at Attachment 1. The responsc asserls
that these expenses can be allocated on a risne/spacc split, which the responsc slates is $257.30
for the federal portion of the $830 otal costs, as there were [our federal candidates listed among
the total of thirleen candidates equally promoted on the flyer.’ Response at 2.

In determining whcther an organization makcs an expenditure, thc Commission “analyzcs
whethcr expenditures for any of an organization’s communicalions made indepcndently of a
candidale constitute express advocacy either under 11 C.F.R. § 100.22(a), or the broadcr

definition at 11 C.F.R. § 100.22(b).” See Political Committee Status: Supplemental Explanation

and Justification, 72 Fcd. Reg. 5595, 5606 (February 7, 2007). The newspaper insert contains

""I'he response distinguishes the slate card inserted into the newspaper from “a public communication such as an ad
in the Daily Mining Gazelie,” see Response at 2, but does not claim exemption from the expeuditures limit based on
this alleged distinction,

2 Four-thirteenths of S830 is actually $255.38, rather than $257.30.
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First General Counsel’s Report

cxpress advocacy under 11 C.F.R. § 100.22(a) beeause the insert reads “Remember to Vote!
Tuesday, November 4! Your Houghlon Democratic Party is proud to present the 2008
Democratic nominees” and then includcs a list of Democtratic candidates, listing Barack Obama,
Joc Biden, Carl I.evin, Barl Stupak (four federal candidates) along with nine State and local
Democratic candidates. See Attachment |. The usc of Lhe so-called magic word "Vote" next to
the list of Democratic nominees in context can have “no other reasonable meaning” than to urge
the election of the [calured federal candidates. See 11 C.F.R. scction 100.22(a); see also FEC v.
Mussachusctts Citizens for Life, Inc., 479 U.S. 238, 249 (1986) (a communication is express
advocacy when “it provides, in cflcet, an explicit dircetive™ to vote for the named candidates).

The Commission's regulations [urther provide that cxpress advocacy includes
communications containing an “electoral porlion” that is “umnistakable, unambiguous, and
suggeslive of only one mceaning” and ahout which “reasonable minds could not differ as to
whether it cncourages actions to cleel or defeat™ a candidate when taken as a whole and with
limited reference to exlemal events, such as the proximity to thc election. 1 C.F.R. § 100.22(b).
The IICDC’s newspaper insert contains an clceloral portion that is unambiguous and suggeslive
of only one meaning — an cxhortation to remember 1o vote for the 2008 Democratic nominees.
Accordingly. under either 11 C.E.R. § 100.22(a) or (b), the newspaper insert appcars lo constitute
express advocacy.

IICDC’s responscllo (he complaint argucs thal only costs associated with the federal
portion of the advertisements count towards the $1,000 cxpenditure threshold. See 11 C.F.R.
§ 106.1(a)(1) and (c)(3). The [ICDC newspapcr insert addresses both federal and state
candidates. See Attachment 1. The HCDC calculated the allocation between federal

cxpendilures and non-federal disbursements on a space ratio basis, resulting in a fedcral portion
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of 4/13 of the $830 spcnt by the HCDC on the newspaper inscris, or $255.38, counting toward
thc §$1,000 expenditurc threshold for political comnmittee status. See 2 U.S.C. § 431(4)(C); see
generally 11 CF.R. § 106.1(a).
b. Radio Advertisements
Again citing the Committee’s Michigan Bureau of Elections reports attached to the
complaint, the complaint allcges that the HCDC spent $234 for radio ads on Eagle Radio, $220
for radio ads on Heartland Comumunications, and $198 for radio ads on radio station WMPL, all
of which are expendilures counting toward the HCDC’s polilical committee status threshold.
Complaint at 2-3, Y 8-10. The Committec asseris in response that these payments went toward
six radio ads, of which only three mentioned a federal candidate. Rosponse at 2. The Committee
calculates $324.50 — the cost of the Lhree ads referencing federal candidatcs — as “federal election
activity” and “fedcral expenditures.” /d. Neither the coinplaint nor the responsc included
transcripls or recordings ol these radio advertisecments, so the Commission cannot indcpendently
verify at this time which radio ads addressed federal candidates or whether these advertiscments
expressly advocated the election of such candidates. However, even if the cntire cost of all the
radio ads, $652.00, is added to the amount calculated abovc as the federal expcnditures portion of
the newspaper inserts, $255.38, the total is $907.38, less than the $1,000 in federal cxpenditures
requircd for the political commillee status threshold. See 2 U.S.C. § 431(4)(C), see generully
11 C.F.R. § 106.1(a). There thereforc appears to be no rcason to believe that thc Committee
violated 2 U.S.C. §§ 431(4)(C), 433, or 434.
2. Exempt Aetivity
The complaint further alleges, in reliancc ou the Committee’s Michigan Bureau of

Elections reports, thut the IICDC. made additional expenditnres of $200 for a flyer and $397.20
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for Obama yard signs. Complaint at 2-3, 97 6 and 12. The rcsponse asserts that the $200 flyer
was a slate card distributcd door-to-door by volunteers, and thercfore qualifies as cxcmpi party
materials cxcmpled from the Act’s expenditnre definition and subject to a $5,000 threshold
before political committee status is triggered. Response at 1; see also 2 U.S.C. §§ 431(4)(C) and
431(9)(B)(iv); 11 C.F.R. § 100.140. The rcsponse also asserts that the Obama lawn signs were
distributcd by volunteers and therefore are an excmpl expense of $397.20. Response at 1; see
also 1l C.F.R. § 100.147.

As described, the slate card distributed by volunteers and the Obama yard signs
distribuled by volunteers appear to be materials or activities exempt [rom the definition of
expenditure, and therelore the $597.20 spent on those items should not be counted toward the
$1,000 expenditure threshold for polilical committee status. Instead, it should count toward the
$5.000 threshold for cxcmpt activities, which is not met by thc HCDC based on the available
information. See 2 U.S.C. §§ 431(4)(C) and 431(9)B)(iv); 11 C.F.R. §§ 100.140 and 100.147.

B. Permissiblc Fuyding

Repardlcss of wbether a local parly committee cxcceds one of the rcgistration thresholds
making it a federal polilical committee, it must finance activitics in connection with [ederal
election activity with funds that comply with the [cderal contribution limits and prohibitions.

11 C.F.R. § 102.5(b), see also 11 C.F.R. § 300.32(a}(2). The committee must demonstrate
through a reasonable accounting method that it has received suflicient funds suhjccl to the
limitations and prohibitions of the Act to fund its federal expenditures and exempt activity. See
11 C.F.R. § 102.5(b). The HC1)(’s response did not address the permissihility of the funds it
used. However, the Michigan Campaign Finance Act has equivalent prohibitions and limitations

to those in the Act, and therefore all of thc HCDC’s funds should be appropriate federal funds.
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See M.C.L. §§ 169.254, 169.242, and 169.244. Morcovcr, the Committee’s Michigan Bureau of
Elections Pre-General Clection report, filed on October 25, 2008, appears to indicate that the
HCDC had sufficient funds subjcct to the limitations and prohibitions of the Act, in thal the
rcport detailed year-to-date donations of $6,369.50, none of which appcar to have been in

amounts greater than the Act’s limils or Lo have been made by entities prohibited from making

federal contributions. (Reporl available onlinc at hitp://miboecfr.nictusa.com/cgi-
hin/cfricom_det.cgi?com id=2193, last accessed on September 9, 2009). Accordingly, the
HCDC appears to have made its expenditnres and paid for its exempl aclivity with [cderally
permissihle funds.

C. Disclaimers

The complaint alleged that the HCDC’s public communications “probably™ [ailed to
include appropriate disclaimers. Complaint at4. The response does not addrcss this allegation.
All public communications, as defined in 11 C.F.R. § 100.26, that cxpressly advocate the
election or defeal of a clearly identificd candidate must inclnde appropriate disclaimers.
11 CFR. § 110.11(a); see also 2 U.S.C. § 441d. Section 100.26 defines “public
communications” as “‘a communication by means of any broadcast, cable, or salcllitc
communication, newspaper, magazine, ouldoor advcrtising lacility, mass mailing, or telephone
bank to the general public, or any other form of general pnblic political advertising.” 11 C.F.R.
§ 100.26. In this matter, the slate card distributed both by volunleers and as a ncwspaper insert
docs not contain any disclaimer. See Atlachment 1.

The portion of the slatc cards that were distributed by volunteers in 4 door-to-door
canvass does not appear to be 4 public communicasion as defined by the Act, and therefore would

not rcquire a disclaimer. See 11 C.F.R, §§ 100.26 aud 110.11(a). The slate cards distributed as
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newspapcr inserts, however, appear to he a public communication by means of a newspaper.
Also, as discussed above, the ncwspaper inserts appear to ¢cxpressly advocate the election of
federal candidatcs. Therefore, the newspapcr inseris required, and failed to contain, a disclaimer
stating that the HCDC paid for thc coinmunication and whether or not the communication was
authorized by any federal candidate or candidate’s committcc. See 2 U.S.C. § 441d(a); 11 C.F.R.
§ 110.1 1(b). Neither thc complaint nor the response included a transcript or recording of the
radio adverliscments, so we cannot delerminc whether the radio advertisements cxpressly
advocated for federal candidates and, if so, whether they contained conforming disclaimers.
However, the FICDC does appcar to be in violation of 2 U.S.C. § 441d at least as to the
newspaper inserts.

D. ludependent Expenditure Reporting

The newspaper inserts also appcar to be independent expenditurcs pursuant to 2 U.S.C.
§ 431(17) hecause, as discussed above, they expressly advocatc the election of clearly identificd
candidates, and the advcertisements do not appear Lo have been made in cooperalion, consultation,
or concerl with, or at the reqnest or suggestion of, a candidate, a candidate’s authorized
commyittec, or their agents.’ 2 U.S.C. § 431(17); sec also Attachment 1. Under the Act, every
person other than 4 polilical conmittee who makes indepcndent expenditures in excess o $250 i
mnst file a report that discloses information on its cxpenditures and identify each person who
made a contribution in excess of $200 for thc purpose of furthering an independent expenditure.
See 2US.C. § 434(c). Even though the HCDC has not exceeded the political committee status

threshold, it still would have heen required Lo rvport, at a minimum, the $255.38 in allocated

* 1 is not possible Lo determine at this time whetlier the radio advertisements were independent expenditures
because the Commission does not have recordings or transcripts of the ads from which Lo determine whether the
radio ads expressly advocate for the election of any (ederal candidate.
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federal expendilurcs for the newspapcr insert advertisements because they werc independent
expendilures of more than $250 for the 2008 general clection. See 11 C.F.R. § 106.1(a)(1).
Thus, the HCDC’s failurc to report the independent expenditures appcars to be a violation of the
Act. See 2 U.S.C. § 434(c).

E. Couclusion

Although there is no rcason to helieve that thc HCDC met the threshold for political
cotninittee status set out in 2 U.S.C. § 431(4)(C), and therefore there is no reason (o belicve that
the HCDC violated the registration and reporting requiremcents of 2 U.S.C. §§ 433(a) or 434(a),
the HCDC may have violaled 2 U.S.C. §§ 434(c) and 441d. However, duc to the circumstances
ol this case, including thc modest amount in violation, pursuit of this matter would nol merit the
fnrther use of Comuuission resources. See Statement of Policy Regarding Commission Aetion in
Matters at the Initial Stage in the Enforcement Process, 72 Fcd. Reg. 12545, 12545-6 (Mar. 16.
2007). Accordingly, we recommend that the Commission exercise its prosecutorial discretion
and dismiss the complaint, include a cautionary notification to the HCDC regarding the
disclaimer requirements and the indcpendent expenditure reporting requirements of the Act in the
closing leller, and close the file. See Heckler v. Chaney, 470 U.S. 821 (1985).

1. RECOMMENDATIONS

1. Find no rcason to helieve the Houghton County Dermocratic Commillee violated
2 U.S.C. §§ 433 or 434 by failing to register and report as a political committcc.

2. Dismiss the complaint as to the allegations that the Houghton Couuty Democratic
Committee violated 2 U.S.C. §§ 434(c) and 441d.

2. Appruve the attached Factual and [egal Analysis.

3. Approve the appropriate letter.
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4.

Close the file.

Thomasenia P. Duncan
General Counsel

9-11-09 BY: K&w GMHQ

Dale

Kathleen Guith
Deputy Associate General Counsel
for Enforccment

Mok QU by VRO

Mark Allen
Assistant General Counsel

Audra ITale-Maddox
Attorney




